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AGREEMENT OF SERVITUDE
TRANSACTION SCHEDULE

	PARTIES
1.1 The Sandpiper Home Owners Association

1.1.1 Registration Number: 2005/039000/08
1.1.2 Domicilium 

1.1.1.1 address: C/O Schneier London , Augusta House, Inanda Greens, 54 Wierda Road West, Wierda Valley, Sandton, 2196

1.1.1.2 marked for the attention of: Mr Steffen Schneier / Mr Andries Fourie 
Grantee: 

1.1.3 Name: ………………………………………………………………………………

1.1.4 Identity/Registration Number: ………………………………………………………

1.1.5 Domicilium

1.1.5.1 address: …………………………………………………………………

1.1.5.2 marked for the attention of: ……………………………………………
Sandpiper Nature Reserve (Proprietary) Limited 
1.1.2 Registration Number:  2005/017465/07

1.1.3 Domicilium

address: ………………………………………………………………... 
marked for the attention of: ………………………………………….

	


	2 DOMINANT PORTION OF THE PROPERTY

Portion …………………………… of Erf 4910 and rem 4885 Sedgefield Township
3 STORAGE PORTION

Number ………………………………………………………………
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APPENDICES
A. RESOLUTION BY THE BOARD OF DIRECTORS OF THE SANDPIPER HOME OWNERS ASSOCIATION
1.
SERVITUDINAL DIAGRAM
AGREEMENT OF SERVITUDE
This Agreement is made and entered into between -

(1) The Sandpiper Residents Association (Registration Number 2005/039000/08);  and

(2) The Grantee referred to in the Transaction Schedule.

RECITALS

A. The Developer is the registered owner of the Property and intends to transfer the Servient Portions to the Residents Association.
B. The Dominant Portion has been sold to the Purchaser under the Sale Agreement and the Purchaser is about to take transfer of the Dominant Portion.
C. On registration of the transfer in the Deeds Office of the Dominant Portion into the name of the Grantee, the Grantee will ipso facto become a Member of the Residents Association.

D. The Residents Association intends to grant to the Grantee and the Grantee intends to accept the Servitude over the Servient Portions, on the terms and conditions contained in this Agreement.

The Parties agree as follows:

4 DEFINITIONs AND INTERPRETATION

Definitions

In this Agreement and the recitals, unless clearly inconsistent with or otherwise indicated by the context -

4.1.1 "Agreement" means the agreement set out in this document and its appendices;

4.1.2 "Articles" means the articles of association of the Residents Association;

4.1.3 "Boathouse" means the boathouse/store room to be constructed by the Grantee on the Portion;

4.1.4 "Conditions of Subdivision" means the conditions imposed by the Municipality of Knysna when granting its approval in terms of the Land Use and Planning Ordinance 15 of 1985 for the consolidation, subdivision and rezoning of the Property;

4.1.5 "Conduct Rules" means the rules formulated under the Articles governing the conduct of the Members in the Development;

4.1.6 "Date of Transfer" means the date upon which transfer of the Dominant Portion is registered into the name of the Grantee in the Deeds Office;
4.1.7 "Deeds Office" means the office of the Registrar of Deeds at Cape Town;

4.1.8 "Developer" means Sandpiper Nature Reserve (Proprietary) Limited (Registration Number 2005/017465/07), a company duly incorporated with limited liability in accordance with the company laws of the Republic of South Africa being the developer of the Development and includes its successors-in-title;

4.1.9 "Development" means the proposed low impact and environmentally sensitive residential and holiday housing scheme to be constructed on the Property comprising, inter alia, of the Residential Portions with the residences constructed thereon, including the Dominant Portion, the Servient Portions and the Storage Portions with the Boathouses constructed thereon to be known as the “Sandpiper Nature Reserve”;
4.1.10 "Dominant Portion" means the Portion of the Property described in the Transaction Schedule sold by the Developer to the Grantee under the Sale Agreement and is one of the Residential Portions entitled to the Servitude;

4.1.11 "Environment Management Plan" means the construction environmental management plan prepared by Doug Jeffrey Environmental Consultants (Proprietary) Limited  dated February 2005;
4.1.12 "Grantee" means the purchaser/transferee of the Dominant Portion and the grantee of the Servitude under this Agreement as owner of the Dominant Portion and includes the successors-in-title, assigns, heirs, executors or administrators of the Grantee;

4.1.13 "Member" means a member of the Residents Association within the meaning and subject to the conditions set out in the Articles and "Members" shall bear a corresponding meaning;

4.1.14 "Parties" means the Residents Association and the Grantee and "Party" shall bear a corresponding meaning as the context may indicate;

4.1.15 "Property" means Erf 4910 and Rem 4885 Sedgefield Township, the Province of the Western Cape, measuring 5,99 (five comma nine nine) hectares about to be registered in the name of the Developer, of which the Dominant Portion forms a part;

4.1.16 "Recreational Area" means that part of the Servient Portions reserved for use by the Members for recreational purposes and nature reserve indicated as such on the Servitudinal Diagram;  

4.1.17 "Residence" means the dwelling and other improvements to be constructed by the Grantee on the Dominant Portion;

4.1.18 "Residential Portions" means the subdivided portions of the Property which have been zoned and reserved for residential use comprising of 24 residential erven, including the Dominant Portion;
4.1.19 "Residents Association" means the Sandpiper Home Owners Association (Registration Number 2005/039000/08), an association incorporated under section 21 of the Companies Act, No. 61 of 1973, as amended, herein represented by Mr Steffen Schneier and/or Mr Andries Fourie, they being duly authorised thereto under and by virtue of a resolution of the board of directors of the Residents Association, a copy of which is attached to this Agreement marked as Appendix A and includes its successors-in-title or assigns;
4.1.20 "Sale Agreement" means the agreement of sale entered into between the Residents Association and the Grantee simultaneously with this Agreement, in terms of which, inter alia, the Developer sold to the Grantee the Dominant Portion, on the terms and conditions set out in the Sale Agreement;

4.1.21 "Servient Portions" means those portions of the Property reflected as Erven  ,   and   on the Servitudinal Diagram which are about to be registered into the name of the Residents Association, and over which the Servitude will be registered in the Deeds Office;
4.1.22 "Servitude" means the praedial servitude granting –

rights of access to and egress from the Servient Portions;

 the right to use and enjoy the Recreational Area for recreational purposes together with the other Members;  and

the right to use the Storage Portion including the right and obligation to build the Boat House thereon in favour of the Grantee as owner of the Dominant Portion, and the Grantee's successors-in-title granted by the Residents Association to the Grantee in terms of 3, which Servitude will appear as a condition of title in the title deeds of the Dominant Portion and the Servient Portions;

4.1.23 "Servitudinal Diagram" means draft servitudinal diagram S.G. No. ………………… a copy of which is attached to this Agreement marked as Appendix 1;  
4.1.24 "Storage Portion" means that part of the Servient Portions described on the Transaction Schedule reserved to the Grantee, for the purposes for constructing the  Boathouse, indicated as such on the Servitudinal Diagram.;  and
4.1.25 "Transaction Schedule" means the transaction schedule appearing on the face of this Agreement which forms an integral part of this Agreement.
Interpretation

4.1.26 In this Agreement and the recitals, unless clearly inconsistent with or otherwise indicated by the context -

4.1.26.1 any reference to the singular includes the plural and vice versa;

4.1.26.2 any reference to natural persons includes legal persons and vice versa;  and

4.1.26.3 any reference to a gender includes the other genders.

4.1.27 Where appropriate, meanings ascribed to defined words and expressions in 1.1, shall impose substantive obligations on the Parties.

4.1.28 The clause headings in this Agreement have been inserted for convenience only and shall not be taken into account in its interpretation.

4.1.29 Words and expressions defined in any sub-clause shall, for the purposes of the clause of which that sub-clause forms part, bear the meanings assigned to such words and expressions in that sub-clause.

4.1.30 The use of the word "including" followed by a specific example or examples shall not be construed or interpreted as limiting the meaning of the general wording preceding it and the euisdem generis shall not be applied in the interpretation of such general wording and/or such specific example or examples.

4.1.31 Since this Agreement is the product of negotiations between the Parties, the contra proferentem rule of construction shall not apply nor shall this Agreement be construed in favour of or against any Party by reason of the extent to which any Party or its professional advisors participated in the preparation of this Agreement.
4.1.32 This Agreement shall be governed by and construed and interpreted in accordance with the laws of the Republic of South Africa.

5 GRANT OF SERVITUDE

With effect from the Date of Transfer ‑

5.1 the Residents Association, as owner of the Servient Portions, hereby grants to the Grantee, as owner of the Dominant Portion, the Servitude over the Servient Portions in favour of the Dominant Portion;   and
5.2 the Grantee hereby accepts the grant of the Servitude referred to in 2.1 on the terms and conditions set out in this Agreement.

6 the servitude

6.1 For so long as the Grantee remains the registered owner of the Dominant Portion, the Grantee shall have the right - 
6.1.1 of access to and egress from Servient Portions together with the other Members;

6.1.2 of use and enjoyment of the Recreational Area together with the other Members for recreational purposes;

6.1.3 of use of the Storage Portion and the right and obligation to build a Boathouse thereon on the terms and conditions set out in the Sale Agreement together with the exclusive right to use such structure for the purpose of parking vehicles and boats and/or for storage purposes. 
6.2 The right granted to the Grantee in terms of 3.1.1, 3.1.2 and the right of use of the Boathouse in terms of 3.1.3 also extends to and includes the household members (if applicable), guests, visitors, servants, employees, invitees of the Grantee and any other persons lawfully occupying the Dominant Portion.
6.3 The Grantee shall not, at any time anywhere on the Servient Portions, on the boundary of the Servient Portions or in the immediate vicinity thereof -
6.3.1 light a fire;

6.3.2 erect or cause or permit to be erected any buildings, any fence or any structure of any kind whatsoever, other than the construction of the Boathouse on the Storage Portion;
6.3.3 plant any tree, shrub, hedge, plant or vegetation of any description including grass, nor cut down, destroy or remove any such tree, shrub, hedge, plant or vegetation of any description; 

6.3.4 dump or permit to be dumped any soil or rubbish;

6.3.5 do or permit to be done anything which will or is likely to interfere with, disturb or prejudice the rights conferred upon any other Member granted with rights similar to the rights under the Servitude granted to the Grantee under this Agreement;  and/or
6.3.6 do or permit to be done or omit or permit to be omitted anything which contravenes any of the provisions of the Articles, the Conduct Rules, the Environmental Management Plans and the Conditions of Subdivision.

The Residence Association shall at its cost keep the Servient Portions including the Recreational Areas in a neat and tidy condition.
7 ACKNOWLEDGEMENTS

The Parties hereby acknowledge and agree that –

7.1 the Servitude shall bind the successors‑in‑title or assigns in perpetuity of either Party as well as all future owners of the Dominant Portion and the Servient Portions;
7.2 the Servitude will appear as a condition of title in the title deeds of the Dominant Portion and the Servient Portions;  and
7.3 should the Grantee at any time obtain any extension or alteration to the existing title to the Dominant Portion, then and in each case the extended or substituted title shall be issued subject to the Servitude, it being the intention of this Agreement to secure to the Grantee in perpetuity the rights hereby granted to the Grantee.

8 CONSIDERATION

8.1 There is no consideration payable by either Party to the other or to any third party for or in respect of the grant of the Servitude.

8.2 The Parties declare that the value of the Servitude is R100.00 (one hundred rand).

9 MISCELLANEOUS

Warranty of Authority

Each Party warrants to the other that it has the power, authority and legal right to sign and perform this Agreement and that this Agreement has been duly authorised by all necessary actions of its directors and constitutes valid and binding obligations on it in accordance with the terms of this Agreement.

Assignment

No Party shall assign any of its rights or delegate any of its responsibilities under this Agreement without the express prior written consent of the other.
Whole Agreement

This Agreement constitutes the sole record between the Parties as to the subject-matter hereof.  No Party shall be bound by any express, tacit or implied term, representation, warranty, promise or the like not recorded herein.  This Agreement supersedes and replaces all prior commitments, undertakings or representations, whether oral or written between the Parties in respect of the subject matter hereof.

Implementation and Good Faith

9.1.1 The Parties undertake to do all such things, perform all such acts and take all steps to procure the doing of all such things and the performance of all such acts, as may be necessary or incidental to give or conducive to the giving of effect to the terms, conditions and import of this Agreement.

9.1.2 The Parties shall at all times during the continuance of this Agreement observe the principles of good faith towards one another in the performance of their obligations in terms of this Agreement.  This implies, without limiting the generality of the aforegoing, that they -

9.1.2.1 will at all times during the term of this Agreement act reasonably, honestly and in good faith;

9.1.2.2 will perform their obligations arising from this Agreement diligently and with reasonable care;

9.1.2.3 make full disclosure to each other of any matter that may affect the execution of this Agreement.

Variation

No addition to or variation, consensual cancellation or novation of this Agreement and no waiver of any right arising from this Agreement or its breach or termination shall be of any force or effect unless reduced to writing and signed by all the Parties or their duly authorised representatives.

Relaxation

No latitude, extension of time or other indulgence which may be given or allowed by any Party to any other Party in respect of the performance of any obligation hereunder or enforcement of any right arising from this Agreement and no single or partial exercise of any right by any Party shall under any circumstances be construed to be an implied consent by such Party or operate as a waiver or a novation of, or otherwise affect any of that Party's rights in terms of or arising from this Agreement or estop such Party from enforcing, at any time and without notice, strict and punctual compliance with each and every provision or term hereof.

Costs

The costs of drafting, preparing and implementing this Agreement and registering the Servitude, including the cost of the necessary diagrams and plans shall be borne and paid by the Developer.
Signed at
on this the
day of 
2011


For:
THE SANDPIPER RESIDENTS ASSOCIATION
Duly Authorised

Name:



Designation:



Signed at
on this the
day of 
2011


For:
THE GRANTEE
Duly Authorised

Name:



Designation:



APPENDIX A

RESOLUTION BY THE BOARD OF DIRECTORS OF THE SANDPIPER RESIDENTS ASSOCIATION

APPENDIX A

EXTRACT OF A RESOLUTION BY THE BOARD OF DIRECTORS OF THE SANDPIPER HOMEOWNERS ASSOCIATION (the "Association") PASSED AT 


ON


RESOLVED :

1 THAT the Association enters into an agreement with the Grantee described in the Transaction Schedule substantially upon the terms and conditions of the agreement submitted to and approved by the board of directors of the Association.

RESOLVED FURTHER :

2 THAT Mr Steffen Schneier and/or Mr Andries Fourie acting in their capacities as directors of the Association, be and are hereby authorised and empowered to -
2.1 negotiate the final terms and conditions of the deed referred to in the preceding resolution;  and

2.2 sign the said deed and all other agreements, deeds or documents which may be necessary for the implementation of the abovementioned deed;  and

2.3 generally do and procure the doing of everything that may be necessary for the implementation of the abovementioned deed,

and any agreement, deeds or documents signed by the said Mr Steffen Schneier and/or Mr Andries Fourie acting under authority of this and the preceding resolution, shall conclusively be deemed to be the agreement, deeds and documents authorised by this and the preceding resolution.

CERTIFIED A TRUE COPY

_________________________________

CHAIRMAN OF MEETING
APPENDIX 1

SERVITUDINAL DIAGRAM
[image: image1.jpg]|| TR
e, M ARAILS






